








种情形: 执行依据不存在的; 拍卖物未经查封或者查封无效的; 拍定人不具备法律规定的竞买资格的; 拍卖标
的物系禁止流通的。
















































主张强制拍卖系私法行为的孙加瑞先生认为，强制拍卖因下列事由之一而无效: ( 1) 拍卖人自
行应买或者委托他人为其应买; ( 2) 拍卖物未经查封、扣押，或者查封、扣押为无效，拍卖缺乏存
在条件; ( 3) 拍卖物为第三人所有; ( 4) 拍卖物为违禁物、禁止流通物; ( 5) 其他事由。② 同样采
强制拍卖私法说的台湾学者陈计男先生则认为，强制拍卖无效的事由包括: ( 1) 执行依据不存在;
( 2) 执行依据无效或丧失效力; ( 3) 拍卖物未经查封或查封无效; ( 4) 拍卖的动产系违禁物，或
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论法院强制拍卖无效的事由







主张强制拍卖系公法行为的李浩教授认为，强制拍卖无效的情形包括: ( 1) 执行依据不存在;




拍卖程序的行为均应为无效行为，包括: ( 1 ) 处分权瑕疵，如拍卖标的物未经查封的; ( 2 ) 标的
物流通性瑕疵; ( 3) 执行依据瑕疵; ( 4) 公告程序瑕疵; ( 5) 竞买人竞买资格瑕疵; ( 6) 不遵守
执行机关的中止、暂缓拍卖指令而进行的拍卖; ( 7) 恶意串通。⑥ 西南政法大学的毋爱斌博士则主
张，对于绝大部分违法拍卖行为，应尽量在执行拍卖程序中消化，仅有少数行为能够导致拍卖无
效，具体包括: ( 1) 拍卖欠缺基本前提行为，如标的物未经查封或者查封无效、拍卖标的物为法律
法规禁止查封或禁止流通的; ( 2) 拍定人竞买资格瑕疵; ( 3 ) 拍卖违反基本原则，有损公正、公
开、公平原则的，如恶意串通竞买、串标围标等; ( 4) 拍卖前未发布拍卖公告的、拍卖物以低于底
价的价格拍定的、拍卖人或者执行债务人故意隐瞒拍卖物的重大瑕疵等严重违反程序规定，且给他
人造成损害的情形。⑦
我国《强制执行法草案 ( 五) 》第 233 条将强制拍卖无效的事由规定为以下六种: ( 1) 竞买人
之间、竞买人与拍卖人之间恶意串通，给他人造成损害的; ( 2 ) 拍卖前未发布拍卖公告的;
( 3) 拍卖日期距公告日期不足法定期限的; ( 4) 拍卖物以低于底价的价格拍定的; ( 5) 拍卖人或
者债务人故意隐瞒拍卖物的重大瑕疵的; ( 6 ) 其他违反拍卖程序给利害关系人造成损害的情形。






法国《民法典》第 1596 条明确规定了强制拍卖无效的一种情形: “下列各人，不得以自己的名
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据产生的无效事由 ( 如债权并不存在、执行依据无效) 和由受到扣押的不动产产生的无效事由 ( 如
不动产为不可扣押的财产、债权人扣押的不动产并不在担保债权的责任财产的整体之内) 。二是形
式上的无效，即程序上的缺陷以及因没有遵守法国 《民事诉讼法典》第 715 条所规定的期间而产生
的无效，如催告令的形式有缺陷、没有遵守有关竞卖细则、催告通知书的期间与手续。⑨ 不过，从
当事人、利害关系人可提出无效事由的期间来看，无效原因产生于 “可能的开庭”瑏瑠 之前的，应当
在确定可能开庭的期日前 5 日通过在竞卖细则上做出申明意见提出; 无效原因 ( 只能是形式上的缺
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据此，结合我国现有的强制拍卖程序规范，目前，应归于无效的程序瑕疵拍卖包括: ( 1) 未经查
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封或查封无效的拍卖行为。执行机构因查封行为而取得对标的物的司法拍卖权，查封是拍卖的前提
行为。最高人民法院《关于适用〈中华人民共和国民事诉讼法〉的解释》第 486 条规定: “对被执
行的财产，人民法院非经查封、扣押、冻结不得处分。”未经查封的拍卖，其程序具有 “重大而显
著的瑕疵”，应属无效。同理，基于无效查封所进行的拍卖，也应无效。( 2) 拍定人竞买资格瑕疵。
































最高人民法院《关于人民法院网络司法拍卖若干问题的规定》第 34 条已有类似规定: “实施网络司法拍卖的，下列机构和
人员不得竞买并不得委托他人代为竞买与其行为相关的拍卖财产: ( 一) 负责执行的人民法院; ( 二) 网络服务提供者; ( 三) 承








































例。在德国，根据其《强制拍卖与强制管理法》第 90 条第 1 款规定，拍定人因拍卖而取得所有权，
因此，即使拍卖的不动产为第三人所有，不问拍定人是否为善意，均取得所有权。换句话说，依据
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无效的事由，可总结如下: ( 1) 执行名义不存在的; ( 2) 拍卖物未经查封或者查封无效的; ( 3) 拍定
人不具备法律规定的竞买资格的; ( 4) 拍卖标的物系禁止流通的。至于其他瑕疵拍卖，或者有效，
或者可撤销，应视具体情况而定。
【主要参考文献】
1. 骆永家: “执行行为之瑕疵”，载《民事法研究 II》，三民书局 1986 年版。
2. 赖来焜: 《强制执行法各论》，元照出版公司 2008 年版。
3. 范向阳、范欣珂: “试论强制拍卖无效”，《人民司法·应用》2009 年第 7 期。
4. 吴光陆: 《强制执行法》，三民书局 2012 年版。
5. 毋爱斌: “民事执行拍卖制度研究”，西南政法大学 2013 年博士学位论文。







参见卢正敏、齐树洁: “论错误拍卖第三人财产的法律效力”，《现代法学》2010 年第 1 期，第 154-157 页。
tion degrees in different forms of carriers are all different，so that the clarification degrees of“facts and re-
sponsibilities”required by the mediation of different cases，achievable in different mediation procedures and
revealed in different forms of carriers are also different． Therefore，the pluralistic standard of“Clear Facts
and Clarified Ｒesponsibilities”shall be adopted to make the procedure division of lawsuit mediation，and the
required clarification degree of“facts and responsibilities”shall be determined based on the case type，then
the division procedure determined based on the selected clarification degree and the carrier of“facts and re-
sponsibilities”determined based on the selected division procedure．
Key Words Mediation with Judgment Factors; Clear Facts and Clarified Ｒesponsibilities; Judicial Au-
thority of Judges; Disposal Ｒight of the Party; Procedure Division
Lu Xiaoyan，Doctor of Law Candidate of Nanjing Normal University School of Law，Invited Ｒesearcher
of the Institute of Legal Development Strategy of China Law and Modernization Academy，Presiding Judge of
the Financial Court of Wuxi Intermediate People＇s Court，Jiangsu Province．
On the Circumstances Leading to the Invalidity of Judicial
Compulsory Auction LU Zhengmin·112·
The circumstances leading to the invalidity of judicial compulsory auction have yet to be clearly stipula-
ted in current law of China． In legal practice，the tendency is to extend the scope of invalidity in compulsory
enforcement． There is a wide divergence in opinions of scholars with regards to the matter． Considering the
nature of compulsory auction and the consequences of deciding such auction as invalid，we shall reflect on
three aspects in order to specify circumstances leading to the invalidity． Firstly，the criteria of whether civil
juristic acts are effective shall not be applied to compulsory auction; secondly，the circumstances leading to
the invalidity shall be strictly limited; thirdly，the defect which can be corrected by executive remedy system
shall be excluded from the circumstances leading to the invalidity． “Significant and obvious defect”shall be
the standard of establishing the invalidity of compulsory auction． In accordance with the reality of China，the
legal circumstances leading to invalidity of compulsory auction shall be confined to four conditions as follows:
where basis of enforcement is inexistent; where items of auction are not seized or the seizure is invalid; where
bidders are not legally qualified for auction; where items of auction are forbidden to circulate．
Key Words Compulsory Auction; Invalidity; Circumstance; Standard
Lu Zhengmin，Ph． D． in Law，Professor of Xiamen University Law School．
The Typification of the Express Delivery Service Contract: from the
Perspective of Legislative Expression and Implementation Method ZHENG Jianing·124·
The express delivery service contract vitally sustains the development of express delivery service in Chi-
na． With the expansion of China＇s express delivery service in scale and the constant perfection of relevant le-
gal norms，the express delivery service contract has yet been equipped with the feature of social universality，
thus has possessed the objective basis to be standardized by legislation． Therefore，the typification legislation
of express delivery service is of practical significance． Additionally，the express delivery service contract can
hardly be involved into other types of contracts，for which it bears feasibility in typification in the normative
view． The typification legislative process of express delivery service contract should focus on three aspects，
namely clarifying relative parties in the contract，constructing the group of contractual obligations as well as
setting up remedial measures after the breach of contracts，so as to construct the fundamental normative sys-
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